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系微股份有限公司 

國內第一次無擔保轉換公司債發行及轉換辦法
系微股份有限公司私募國內第一次無擔保轉換公司債，訂立發行及轉換辦法如下：
一、債券名稱

系微股份有限公司國內第一次私募無擔保轉換公司債。
二、發行日期

民國九十三年一月十九日。
三、發行總額

發行總額為新台幣柒仟萬元整，每張面額新台幣壹拾萬元壹種，發行價格為每張新台幣壹拾萬元整。
四、發行期間

發行期間五年，自民國九十三年一月十九日開始發行至九十八年一月十八日到期。
五、債券票面利率

    票面年利率0%。
六、還本日期及方式
除本轉換公司債債權人依本辦法第十一條轉換為本公司普通股或依本辦法第二十條行使賣回權，及本公司依本辦法第十九條提前收回者外，到期時以現金一次還本。
七、擔保情形

本轉換公司債為記名式、無擔保債券，惟如本轉換公司債發行後，本公司另發行其他有擔保附認股權或轉換公司債時，本轉換公司債亦將比照該有擔保附認股權或轉換公司債，設定同等級之債權或同順位之擔保物權。
八、轉讓 
本轉換公司債發行滿三年後，得自由轉讓之；發行滿三年前，本轉換公司債之轉讓須符合證券交易法之規定。

九、轉換標的

本公司普通股；本轉換公司債係以發行新股方式履行轉換義務。
十、轉換期間
（1） 本轉換公司債債權人於本轉換公司債發行之日起滿三年後至到期日前十日止，除依法暫停過戶期間及自本公司向櫃檯買賣中心或證券交易所洽辦無償配股停止過戶除權公告日、現金股息停止過戶除息公告日或增資認股停止過戶除權公告日前三個營業日起，至權利分派基準日止之期間停止轉換外，得隨時向本公司請求依本辦法轉換為本公司普通股，並依本辦法第十一條、第十二條、第十三條、第十五條規定辦理。 
（2） 前述有關中華民國轉換之法令如有變更時，應依修訂後之法令辦理。

十一、請求轉換程序
（一）債權人於請求轉換時，得依下列二方式行使之：

1.債權人透過集保公司以帳簿劃撥方式辦理轉換

債權人至原交易券商填具「存券領回申請書」（註明轉換）及「轉換公司債帳簿劃撥轉換／贖回／賣回申請書」，由交易券商向集保公司提出申請，集保公司於接受申請後送交本公司股務代理機構，於送達時即生轉換之效力，且不得申請撤銷，並於送達後五個營業日內完成轉換手續，直接將本公司普通股股票撥入原債權人之台灣證券集中保管股份有限公司證券存摺帳戶。

2.債權人透過本公司股務代理機構直接進行轉換

本轉換公司債債權人於請求轉換時，應備妥蓋有原留印鑑之「轉換申請書」，並檢同本轉換公司債券向本公司股務代理機構提出，於送達時即生轉換之效力，且不得申請撤銷。本公司股務代理機構受理後，除應登載於股東名簿內外，並於受理轉換請求日後之五個營業日內交付新股。
（二）前述有關中華民國轉換之法令如有變更時，應依修訂後之法令辦理。

十二、轉換價格及其調整
（1） 本轉換公司債轉換價格之訂定，以民國九十二年十二月二十六日當日本公司普通股收盤價（新台幣十六元九角）為轉換價格。
（2） 本轉換公司債發行後，除本公司流通在外之具有普通股轉換權或認股權之各種有價證券換發普通股股份者外，遇有本公司已發行普通股股份增加時（現金增資、盈餘轉增資、資本公積轉增資、股票分割及現金增資參與發行海外存託憑證等），轉換價格依下列公式調整（計算至新台幣角為止，分以下四捨五入；向下調整，向上則不予調整），於新股發行除權基準日（註1）調整之，並於公開資訊觀測站揭露該調整後之轉換價格；本公司如合併他公司發行新股予被合併公司之股東時，轉換價格不予調整。如於現金增資發行新股之除權基準日後變更新股發行價格，則依更新後之新股發行價格重新按下列公式調整，如經設算調整後之轉換價格低於原除權基準日前已公告調整之轉換價格。本轉換公司債如依本辦法規定於櫃檯買賣中心上櫃或證券交易所上市者，於轉換價格調整前，另應函請櫃檯買賣中心或證券交易所公告該調整後之轉換價格。
調整後轉換價格＝[調整前轉換價格x [已發行股數＋（新股發行股數x每股新股發行價格）/調整前每股時價]] / [已發行股數＋新股發行股數]
註1：股票分割則於股票分割基準日調整。另如係採詢價圈購辦理之現金增資或現金增資參與發行海外存託憑證，因無除權基準日，則於發行完成日調整。
註2：已發行股數係指普通股已發行股份總數並減除本公司已買回惟尚未註銷或轉讓之庫藏股股數。
註3：新股繳款金額如係屬無償配股，則其繳款金額為零。如係屬合併增資，則其每股繳款金額為合併基準日前依消滅公司最近期經會計師查核簽證或核閱之財務報表計算之每股淨值乘以換股比率。

註4：每股時價為再發行具有普通股轉換權或認股權之各種有價證券之訂價基準日之前十、十五、二十個營業日本公司普通股收盤價之簡單算術平均數孰低者。

（三）本轉換公司債發行後，遇有本公司以低於每股時價（註1）之轉換或認股價格再發行具有普通股轉換權或認股權之各種有價證券時，轉換價格依下列公式調整（計算至新台幣角為止，分以下四捨五入；向下調整，向上則不予調整），於前述有價證券或認股權發行之日調整之，並於公開資訊觀測站揭露該調整後之轉換價格。本轉換公司債如依本辦法規定於櫃檯買賣中心上櫃或證券交易所上市買賣者，於轉換價格調整前，並應函請櫃檯買賣中心或證券交易所公告之。


[image: image1.wmf]權可轉換或認購之股數

新發行有價證券或認股

已發行股數

調整前轉換價格

或認購之股數　　

或認股權可轉換

新發行有價證券

　

　

或認股價格　　　

或認股權之轉換

新發行有價證券

已發行股數

　

　

轉換價格

調整前

調整後轉換價格

+

´

+

´

=


註1：每股時價為再發行具有普通股轉換權或認股權之各種有價證券之訂價基準日之前十、十五、二十個營業日本公司普通股收盤價之簡單算術平均數孰低者。
註2：已發行股數係指普通股已發行股份總數並減除本公司已買回惟尚未註銷或轉讓之庫藏股股數。

註3：再發行具有普通股轉換權或認股權之各種有價證券如係以庫藏股支應，則調整公式中之已發行股數應減除新發行有價證券可轉換或認股之股數。
（四）轉換價格之重設
轉換價格除依前述反稀釋條款調整外，另分別以民國九十三年、九十四年、九十五年、九十六年及九十七年當年度之四月二十八日及十月二十八日為基準日，該基準日之前十、十五、二十個營業日以簡單算術平均數計算之本公司普通股收盤價孰低者若低於轉換價格時，則按前述轉換價格之訂價模式向下重新訂定轉換價格（向上則不予調整），惟不得低於發行時之轉換價格（其轉換價格應隨公司普通股股份總額發生變動依本條第二項及第五項之規定而調整）之70%。本公司並應於公開資訊觀測站揭露重新訂定後之轉換價格。本轉換公司債如依本辦法規定於櫃檯買賣中心上櫃或證券交易所上市買賣者，該重新訂定後之轉換價格，並應函請櫃檯買賣中心或證券交易所公告之。本項轉換價格重新訂定之規定，不適用於基準日（不含）前已提出請求轉換者。
（五）本轉換公司債發行後，如遇本公司非因庫藏股註銷之減資致普通股股份減少時，應依下列公式計算調整後轉換價格，於減資基準日調整之，並於公開資訊觀測站揭露該調整後之轉換價格。本轉換公司債如依本辦法規定於櫃檯買賣中心上櫃買賣或證券交易所上市者，於轉換價格調整前，並應函請櫃檯買賣中心或證券交易所公告該調整後之轉換價格。
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（六）本轉換公司債發行後，如遇本公司配發普通股現金股利占股本之比率有超過15%者，應就超過部分於除息基準日等幅調降轉換價格；本轉換公司債如依本辦法規定於櫃檯買賣中心上櫃或證券交易所上市買賣者，於轉換價格調整前，並應函請櫃檯買賣中心或證券交易所公告該調整後之轉換價格。本項轉換價格調降之規定，不適用於除息基準日（不含）前已提出請求轉換者。
十三、轉換之股數

本轉換公司債轉換股數，為每張發行面額除以當時轉換價格。
十四、本轉換公司債之上櫃或上市及終止上櫃或上市

本轉換公司債於公司債交付日起滿三年後，得向證期會辦理公開發行，並向櫃檯買賣中心或證券交易所申請上櫃或上市買賣，至全數轉換為普通股股份或全數由本公司買回或償還時終止上櫃或上市。
十五、轉換後之新股上櫃或上市

本轉換公司債經轉換為本公司普通股者，所轉換之普通股自交付日起四十五日內，以當時本公司之普通股之交易市場為準，於證券交易所或櫃檯買賣中心上市或上櫃買賣。以上事項由本公司洽證券交易所或櫃檯買賣中心同意後公告之。
十六、本公司每年以下列四次為基準日，向主管機關辦理已完成轉換股份之股本變更登記：

（一）三 月 三十一 日。

（二）當年度本公司無償配股除權基準日或配息基準日（以日期較晚者為準）；惟若當年度無辦理無償配股或配息時，則為 六 月 三十 日。

（三）九 月 三十 日。

（四）十二 月 二十八 日。

十七、轉換本公司普通股時，不足一股之畸零股，債權人不得自行拼湊成壹整股，且本公司不以任何形式給付之。
十八、轉換後之權利義務

債權人於請求轉換生效後所取得普通股股票之權利義務與本公司原已發行之普通股股份相同。

十九、本公司對本轉換公司債之贖回權
（1） 本轉換公司債發行滿三年後，若本公司普通股股份在櫃檯買賣中心或證券交易所之收盤價格連續三十個營業日達當時轉換價格之百分之一百五十時，本公司得於其後六十個營業日內，以掛號寄發債權人一份六十日期滿之「債券收回通知書」（前述期間自本公司發信之日起算，並以該期間屆滿日為債券收回基準日），並於該期間屆滿時，按本轉換公司債面額為收回價格，以現金收回全部債券。

（2） 本轉換公司債發行滿三年後，若本轉換公司債流通在外餘額低於新台幣柒佰萬元（原發行總額之10%）者，本公司得於其後六十個營業日內，以掛號寄發債權人一份六十日期滿之「債券收回通知書」（前述期間自本公司發信之日起算，並以該期間屆滿日為債券收回基準日），並於該期間屆滿時，按本轉換公司債面額為收回價格，以現金收回全部債券。

（3） 因中華民國法令變更或修正，導致本債券相關稅賦增加，即使本公司採取一切必要之措施仍然無法免除該等額外稅賦之負擔時，且本轉換公司債之債權人亦未依本辦法規定行使賣回權時，本公司得於其後六十個營業日內，以掛號寄發債權人一份六十日期滿之「債券收回通知書」（前述期間自本公司發信之日起算，並以該期間屆滿日為債券收回基準日），刊登公告並函知櫃檯買賣中心或證券交易所，並於該期間屆滿時，按本轉換公司債面額為收回價格，依中華民國法律扣除本轉換公司債債權人應負擔之稅賦後，以現金收回全部債券。

（4） 本轉換公司債發行滿三年後，本公司如依本辦法規定要求贖回者，本轉換公司債債權人於收回基準日前，得向本公司請求依本辦法轉換為本公司普通股。

二十、本轉換公司債之債權人之賣回權
（1） 除本公司贖回或因轉換、買回、註銷等視為贖回之情形者外，於本轉換公司債發行滿三年及滿四年時，債權人得其後六十日內隨時以書面通知本公司股務代理機構（於送達時即生效力，採郵寄者以郵戳為憑）要求本公司以債券面額之一定比例（即發行後滿三年為債券面額之106.12%，發行後滿四年為債券面額之108.24%），將其所持有之本轉換公司債以現金贖回。本公司應於本轉換公司債發行滿三年及滿四年時以掛號寄發債權人一份通知書，通知債權人可行使本條之賣回權。

（2） 本公司股份於櫃檯買賣中心下櫃或證券交易所下市或停止交易時，債權人得以書面通知本公司股務代理機構（於送達時即生效力，採郵寄者以郵戳為憑）要求本公司以債券面額加計按年利率2%計算之利息補償金（未滿一年者，則按日計算），將其所持有之本轉換公司債以現金贖回。本公司應於上述情事發生時以掛號寄發一份通知書，通知債權人可行使本條之賣回權。

（3） 若有本公司與本次公司債債權人間所簽訂之認購合約(Subscription Agreement)第9.1條項中所載之任何情事發生者(除第9.1條(a)、(f)、  （l）、(m)、(n)項外，其應依第（四）項處理)，持有本轉換公司債之本轉換公司債之債權人得要求本公司以債券面額，將其所持有之本轉換公司債以現金贖回，本公司並應於該等情事發生時，以掛號寄發一份通知書通知債權人，告知違約情事及債權人可行使賣回權之意旨；但本轉換公司債之債權人行使賣回權之權利不因本公司是否有寄發此通知書而受影響。

（4） 若有本公司與本次公司債債權人間所簽訂之認購合約(Subscription Agreement)第9.1條(a)、 (f)、 （l）、(m) 及 (n)項中所載之任何情事發生者，且本公司經接獲任一債權人之書面違約通知後，本公司未於三十日之期限內改正者，持有本轉換公司債之債權人得要求本公司以債券面額，將其所持有之本轉換公司債以現金贖回，本公司並應於該等情事發生時，以掛號寄發一份通知書通知債權人，告知違約情事及補正期限屆滿後債權人可行使賣回權之意旨；但本轉換公司債之債權人行使賣回權之權利不因本公司是否有寄發此通知書而受影響。

二十一、所有本公司收回（包括由公開交易市場買回）、償還或已轉換之本轉換公司債將被註銷，不再賣出或發行，其所附轉換權併同消滅。
二十二、本轉換公司債及其所轉換之普通股均為記名式，其過戶、異動登記、設質、遺失等均依「公開發行公司股務處理準則」之規定，另稅負事宜依當時之稅法之規定辦理。

二十三、本轉換公司債委由本公司股務代理機構辦理還本付息及轉換事宜。
二十四、本轉換公司債由台新銀行信託部為債權人之受託人，以代表債權人之利益行使查核及監督本公司履行本轉換公司債發行事項之權責。但於受託人違反受託契約，且本公司怠於行使權利時，經過本轉換公司債債權總額四分之三以上債權人出席，出席債權人有表決權三分之二以上同意後，得另行選任受託人。前項情形，變更受託人所增加之所有費用（包括本公司合理律師費），應由本公司自行負擔。
二十五、凡本轉換公司債之債權人(不論係於發行時認購或中途買受)，對於本公司與受託人之間所定受託契約規定、受託人之權利義務及本發行及轉換辦法，均予同意。另除經本轉換公司債之債權人特別授權外，受託人並非本轉換公司債之債權人之代理人或送達代收人，亦無代本轉換公司債之債權人為意思表示、受意思表示或代收通知之權。所有給予本轉換公司債之債權人之通知應送達債權人始生效力。至於受託契約內容，債權人得在營業時間內隨時至本公司或受託人營業處所查詢，本公司亦應給予本轉換公司債之債權人乙份與正本相符之影本，嗣後修正時亦同。本轉換公司債受託契約之規定，未經過本轉換公司債債權總額四分之三以上債權人出席，出席債權人有表決權三分之二以上同意者，本公司與受託人不得修正或變更之。
二十六、本轉換公司債發行及轉換辦法之規定，未經過本轉換公司債債權人(應經本轉換公司債債權總額四分之三以上債權人出席，出席債權人有表決權三分之二以上同意)與本公司事前書面同意者，任一方當事人不得任意修改或變更之。
二十七、本轉換公司債之發行及轉換權之行使和管理應依中華民國法律並受中華民國相關法令之規範；本辦法如有未盡事宜之處，悉依相關法令辦理之。 
附件一：為第二十條所述之認購合約。

附件一：

SUBSCRIPTION AGREEMENT

THIS SUBSCRIPTION AGREEMENT (the “Agreement”) is made on January 19, 2004 (“Effective Date”)

among

(1)
Insyde Software Corporation (hereinafter referred to as the “Issuer”); 
(2) the persons and entities listed on the Schedule of Purchasers attached as Schedule 1 hereto (hereinafter referred to as the “Subscriber” or “Subscribers);

Whereas
(A)
The Issuer, a company organized and existing under the laws of the Republic of China with its Shares listed on the GSM in Taiwan, proposes to issue up to NT$70,000,000 unsecured convertible redeemable bonds due January 18, 2009, convertible into common stock of the Issuer which has been approved by its Shareholders at the Shareholders Meeting held on June 20, 2003; and 
(B)
The Subscribers intend to subscribe the unsecured convertible redeemable bonds.

The parties hereto agree as follows:

1. Definitions

1.1
Defined Terms.  As used in this Agreement (including the Recitals), the following terms shall have the following respective meanings or are defined in the location indicated:


“Affiliate” of a corporation or company shall mean any other entity that directly or indirectly controls, is controlled by, or is under common control with, the corporation or company.    “Control” for this purpose means the right or power, through ownership of equity securities, representation on the board of directors, or rights conferred by deed or contract, to direct the business decisions and policies of the controlled company.


“Bonds” means the NT$70,000,000 unsecured convertible redeemable bonds constituted by the Bond Certificate, incorporating the terms and conditions of the Corporate Bond Rules, or, as the case may be, the principal amount thereof for the time being issued and outstanding. 


“Bond Certificate” means a certificate issued in the name of the subscriber of one or more Bonds and in compliance with the R.O.C. Company Law and R.O.C. Securities and Exchange Law and includes any replacement Bond Certificates issued pursuant to the Corporate Bond Rules. 

“Change of Control” with respect to a company or corporation shall mean any acquisition, merger, share purchase or exchange or other transaction or reorganization (regardless of whether such company or corporation is an acquiring or surviving entity) as a result of which the holders of shares immediately prior to such transaction or reorganization do not hold more than 50 % of the voting shares of the acquiring or surviving entity immediately following the transaction or reorganization, in the same relative proportions among themselves as before the transaction or reorganization.


“Confidentiality Agreement” means the Confidentiality Agreement entered into between Intel Pacific, Inc. and the Issuer under Clause 13.6. 

“Corporate Bond Rules” means the Rules Governing Issue and Conversion of Unsecured Convertible Corporate Bond, incorporating the terms and conditions applicable to the Bonds, which shall be substantially in the form attached as Exhibit A and includes any other document executed in accordance with the Corporate Bond Rules (as from to time so altered) and expressly provided to be supplemental to the Corporate Bond Rules in accordance with the terms and conditions of the Corporate Bond Rules. 


“Effective Date” shall mean the date of this Agreement as set forth in the Preamble.

“Group” means the Issuer, its Subsidiaries and branch offices.  

“GSM” means the Gretai Securities Market, formerly known as the Over-The- Counter (OTC) Market. 
   
“N.T. Dollars” or “NT$” shall mean New Taiwan Dollars, legal tender in the R.O.C.

“Private Placement Procedures” shall mean the procedures, requirements and rules applicable to the issue, resale and listing of the securities purchased through the private placement procedures set forth in the R.O.C. Securities and Exchange Law, including the rules and regulations promulgated thereunder.  

 “R.O.C.” shall mean the Republic of China.

“Shares” shall mean the Issuer’s common stock, par value NT$10 per share.

“Shareholders” shall mean the holders of the Shares.

 “Subsidiary” means any company in which more than twenty percent (20%) of its issued and voting shares are owned by the Issuer and its financial statements is required to be consolidated with the Issuer’s pursuant to R.O.C. GAAP.
“Transaction Documents” shall mean this Agreement, the Corporate Bond Rules, the Bond Certificate, the Trust Agreement and the Confidentiality Agreement.

“Trust Agreement” shall mean a Trust Agreement to be entered into by and among the Issuer, and Taishin International Bank of the Bonds, which shall be substantially in the form attached as Exhibit E.  

1.2
Construction.  Any capitalized reference to a code or statute not elsewhere specifically defined shall mean the R.O.C. code or statute.  Any reference to any particular statute, regulation, enforcement rule, ordinance, or similar codified law or requirement shall be deemed to mean the same as amended from time to time after the Effective Date. 
1.3
Exhibits.  The following exhibit constitutes part of this Agreement:



Schedule 1:  
Schedule of Subscribers



Exhibit A: 
Corporate Bond Rules
Exhibit B: 
Schedule of Exceptions 

Exhibit C:
Opinion Letter

Exhibit D: 
Issuer’s documents

Exihbit E:
Trust Agreement
2. Issue of the Bonds 

The Issuer agrees to issue the Bonds in accordance with Clause 7 below and the Corporate Bond Rules through a private placement conducted pursuant to the Private Placement Procedures.  Each of the Bonds shall be issued in registered form and in denomination of NT$100,000 at a price equal to one hundred percent (100%) of the face value of such a Bond (the “Issue Price”).  
3. Subscription by the Subscribers

Each Subscriber agrees to subscribe and pay at the Closing Date for the Bonds (at the Issue Price per unit) equal to the aggregate amount set forth opposite such Subscriber’s name on Schedule 1 hereto for an aggregate subscription price of Seventy Million N.T. Dollars (NT$70,000,000) on and subject to the terms set forth herein.
4. Representations and Warranties

4.1
Issuer’s Representations and Warranties.  Except as set forth on the Schedule of Exceptions attached hereto as Exhibit B, the Issuer represents, warrants and undertakes to and with the Subscribers that as at the Effective Date and the Closing Date (as defined in Clause 7.1 below): 
(a) it is duly incorporated and validly existing under the laws of the Republic of China and has full right, power and authority to own its respective properties and conduct its respective businesses and is lawfully qualified to do business in those jurisdictions in which the failure to qualify would have a material adverse effect on its business;

(b) the Issuer has the legal power and right to enter into and perform its obligations under the Transaction Documents and to issue and sell the Bonds to the Subscribers.  All corporate action on the part of the Issuer and its directors and shareholders necessary for the authorization, execution and delivery of, and the performance of all obligations of the Issuer under the Transaction Documents and the authorization, issuance, sale, and delivery of the Bonds to the Subscribers has been taken or will have been taken prior to the Closing Date.  The Transaction Documents, when duly executed and delivered, will constitute valid, legally binding and enforceable obligations of the Issuer, enforceable in accordance with its terms, subject, as to enforcement of remedies, to applicable bankruptcy, insolvency, moratorium, reorganization and similar laws affecting creditors’ rights generally;

(c) the Bonds have been duly authorised by the Issuer on the terms set forth in the Corporate Bond Rules and, when duly executed, issued and delivered in accordance with the Transaction Documents will constitute valid, legally binding, unconditional and enforceable obligations of the Issuer, enforceable in accordance with the terms of this  Agreement, the Corporate Bond Rules, the Bond Certificates and the Trust Agreement, and will rank pari passu without preference amongst other unsecured creditors of the Issuer; 
(d) the Issuer has authorized sufficient Shares for which the Bonds may be converted, and such Shares will, subject to the Corporate Bond Rules, be available to the Bondholders for conversion from time to time; 

(e) the Shares issuable upon conversion of the Bonds, when issued, will be validly issued, fully paid and non assessable, and will be issued in full compliance with the requirements of the Issuer’s Articles of Incorporation, the R.O.C. Company Law, the R.O.C. Securities and Exchange Law, and all other applicable laws and regulations, and will not be subject to any pre-emptive rights or rights of first refusal, and if issued after the third anniversary of the date of the delivery of the Bond Certificate, shall not be subject to any lock up requirement or restrictions in terms of transferability and listing on the GSM under the Private Placement Procedures; 
(f) all of the existing issued Shares have been duly and validly issued and are listed on the GSM, and to the best of the Issuer’s knowledge there are no circumstances whereby such listing may be suspended, cancelled or revoked.  To the best of the Issuer’s knowledge, the Issuer is not in breach of any rules, regulations or requirements of the GSM or any other regulatory authority or governmental agency, which is material in the context of the Transaction Documents and the transactions contemplated thereby; 

(g) the issue of Bonds is in full compliance with the Private Placement Procedures and the Transaction Documents and all Subscribers to the Bonds shall have fulfilled the qualifications of the investors for purchase of securities through a private placement under Article 43-6 of the R.O.C. Securities and Exchange Act; 

(h) except for the warrants issued, or to be issued, to employees to purchase not exceeding 15 % of all Shares(員工認股權證), there are no outstanding securities convertible into or exchangeable for, or warrants, or options to purchase from the Issuer any Shares of the Issuer;
(i) no consent or approval of any R.O.C governmental authority (including, without limitation, the obtaining of any consent, clearance, permit or licence of any of R.O.C. court or governmental, regulatory agency or body, any taxation authority  )is required in connection with the issue of the Bonds, the carrying out of the other relevant transactions contemplated by both parties under this Agreement or the compliance by the Issuer with the terms and conditions of the Transaction Documents save for the post-issue registration with the Securities and Futures Commission as set forth in Article 43-6 of the R.O.C. Securities and Exchange Law (hereinafter referred to the “SFC Post-Issue Registration”); 
(j) the execution, delivery and performance of and compliance with the Transaction Documents and the issue of the Bonds do not  (i) conflict with or result in a breach of any of the terms or provisions of, or constitute a default under, in all material respects, the documents constituting the Issuer, or any indenture, trust deed, mortgage or other agreement or instrument to which the Issuer or any member of the Group is a party or by which any of them or any of their respective properties is bound, (ii) infringe or, save for the SFC Post-Issue Registration,  give rise to any relevant registration, filing or other requirements under any existing law, rule, regulation, judgement, order or decree of any jurisdiction, government, governmental boy or agency or any court, domestic or foreign, having jurisdiction over the Issuer or any member of the Group; 
(k) the audited consolidated financial statements of the Issuer for the six (6) months ended 30 June 2003 (hereinafter referred to as the “Balance Sheet Date”) and its unaudited consolidated financial statements as of 30 June, 2003 (together, the “Financial Statements”) were prepared in accordance with generally accepted accounting principles  in Taiwan(“R.O.C. GAAP”) consistently applied, except as disclosed therein. The Financial Statements give a true and fair view of the financial position of the Issuer and the Group for the period in respect of which they have been prepared, subject to normal year-end audit adjustments.  Except as (i) those set forth in the Financial Statements, (ii) those incurred in the ordinary course of business and not required to be set forth in the Financial Statements under R.O.C. GAAP, and (iii) those incurred in the ordinary course of business since the Balance Sheet Date and (iv) those incurred in connection with the execution of the Transaction Documents, neither the Issuer nor any of its Subsidiaries has any material liabilities or obligations, contingent or other, other than those disclosed pursuant to the R.O.C. Securities and Exchange Law including the rules and regulations promulgated thereunder. Since the Balance Sheet Date up to the Closing Date, there has been no materially adverse change (nor any development or event involving a prospective change of which the Issuer is, or might reasonably be expected to be, aware) which is materially adverse to the condition of financial, business, prospects or operations of the Issuer or any of its Subsidiaries, except changes in the ordinary course of the business that have not been materially adverse; 

(l) to the best of the Issuer’s knowledge, all other documents and announcements contained in this Agreement and Transaction Documents provided by the Issuer pursuant to this Agreement were true and accurate and not misleading in all material respects and did not omit any information necessary to make them complete, except that with respect to the financial projection and forecast, if any, the Issuer represents only that such projection and forecasts were prepared in good faith;

(m) (i) the Issuer is the legal and beneficial owner of or is otherwise entitled to use all material Intellectual Property used in the operations of the Group, as the case may be, or otherwise required for carrying on its businesses in the places and manner carried on at the date of this Agreement; (ii) to the best of the Issuer’s knowledge, none of the operations of the Issuers and any member of the Group infringes, or is likely to infringe, any Intellectual Property held by any third party; (iii) to the best of the Issuer’s knowledge, there exists no actual or threatened infringement by any third party of any Intellectual Property held or used by the Issuer and any member of the Group (including misuse of confidential information) or any event likely to constitute such an infringement nor has any member of the Group acquiesced in the unauthorised use by any third party of any such Intellectual Property, and (iv) the Intellectual Property owned or otherwise used by any member of the Group are not subject to any encumbrance; 

where Intellectual Property means patents, trade marks, services marks, logos, get-up trade names, internet domain names, rights in design, copyright (including rights in computer software) and moral rights, database rights, semi-conductor topography rights and rights in know-how, in each case whether registered or unregistered and including applications for the grant of any of the foregoing and all rights or forms of protection having equivalent or similar effect anywhere in the world; 

(n) there are no pending actions, suits, investigations or proceedings against or affecting the Issuer or any member of the Group or any of their respective properties including, without limitation, Intellectual Property, which if determined adversely to the Issuer or any member of the Group, could individually or in the aggregate have a material adverse effect on the condition (financial or otherwise), prospects, results of operations or general affairs of the Issuer or the Group or would materially and adversely affect the ability of the Issuer to perform its obligations under the Transaction Documents or the Bonds or which are otherwise material in the context of the issue of the Bonds and, to the best of the Issuer’s knowledge, no such actions, suits or proceedings are threatened or contemplated; 

(o) (save that no representation or warranty is given as to whether withholding tax may be levied by the R.O.C. tax authorities on payments of interest, commission, fees or other payment in connection with any loan or indebtedness) no stamp or other duty is assessable or payable in, and no withholding or deduction for any taxes, duties, assessments or governmental charges of whatever nature is imposed or made for or on account of any income, registration, transfer or turnover taxes, customs or other duties or taxes of any kind, levied, collected, withheld or assessed by or within, the R.O.C. in connection with the authorisation, execution or delivery of the Transaction Documents or with the authorisation, execution, issue, sale or delivery of the Bonds and the performance of the parties’ respective obligations under the Transaction Documents and the Bonds; 
(p) no member of the Group has entered into or assumed any contract, commitment, borrowing, indebtedness in the nature of borrowing, guarantee, liability (including contingent liability) or other obligation, or entered into any transactions not in the ordinary course of business, in each case which could reasonably be expected to have an adverse effect upon, or any adverse change in, the condition, financial or otherwise, or in the earnings or business affairs of the Group, whether or not in the ordinary course of business, which is material in the context of the issue of the Bonds;

(q) to the best of the Issuer’s knowledge and belief no event or circumstance has occurred which constitutes or could constitute an infringement or default, or could result in the acceleration of any obligation, under any agreement, undertaking, instrument or arrangement to which the Issuer or any member of the Group is a party or by which any such person or any of its properties, revenues and assets are bound, and no member of the Group has received notice to repay under any agreement relating to any borrowing or indebtedness in the nature of borrowing on the part of any member of the Group which is repayable on demand, or to perform any guarantee or indemnity given by any of them in relation to the indebtedness or obligations of any person, and to the best of the Issuer’s knowledge and belief there are no circumstances which might lead to any of the aforesaid events, matters or circumstances arising or occurring;

(r) no member of the Group has taken any action, nor have any other steps been taken, or any legal proceedings been started or threatened, by any person against any member of the Group, for its winding up or dissolution, or for it to enter into any arrangement or composition for the benefit of creditors, or for the appointment of a receiver, trustee, administrator or similar officer of any of them, or any of their respective properties, revenues or assets, or for any reorganization, bankruptcy or other similar insolvency proceeding, and each member of the Group is solvent and can pay its debts as and when they fall due for payment; and

(s) no event has occurred or circumstance arisen which, had the Bonds already been issued, would (whether or not with the giving of notice and/or the passage of time and/or the fulfilment of any other requirement) constitute an Event of Default as described under Clause 9 of this Agreement or in the Corporate Bond Rules. 
4.1-1
Representations and Warranties of each Subscriber.

Each Subscriber hereby represents and warrants to the Issuer with respect to this subscription of the Bonds provided for herein as follows: 

(a) 
All action on the part of the Subscriber for the authorization, execution, delivery and performance by the Subscriber of this Agreement has been taken. The Transaction Documents, when executed and delivered by the Subscriber, will constitute valid and legally binding obligations of the Subscriber, enforceable in accordance with their terms. 

(b)
The Subscriber is an investor qualified within the meaning of Section 43-6 of R.O.C. Securities and Exchange Law. 

(c)
The Subscriber understands that the Bonds currently are not listed on any public market.  
4.2
Knowledge of Subscribers.  The representations, warranties, undertakings and agreements contained in this Clause 4.1 shall continue in full force and effect notwithstanding the actual or constructive knowledge of the Subscribers with respect to any of the matters referred to in this Clause 4.
5.
Covenants

5.1
Closing Conditions. The Issuer shall exercise reasonable commercial efforts to cause each of the conditions set forth in Clause 8 to be satisfied as soon as practicable.
5.2
Authentication and Issuance of Certificates.  As soon as practicable after the Closing Date, the Issuer shall take all steps necessary to verify and register the issue of the Bonds with the appropriate government authorities and to issue, chop, authenticate, and deliver to the Subscribers the Bond Certificates representing Bonds and incorporating the terms of the Corporate Bond Rules before the deadline as set forth in Clause 7.2 hereof.  Whether or not the Bond Certificates representing the Bonds have been issued, the Issuer shall, at all times on and after the Closing Date, treat each Subscriber as a Bondholder as long as the Subscriber is a registered holder of any Bond. 
5.3
Listing.  Issuer will, to the extent permissible under all relevant ROC laws and regulations, take all necessary actions, including without limitation, filing with the R.O.C. Securities and Futures Commission for the public status registration (補辦公開發行), to list any Shares issued upon conversion of the Bonds in accordance with the Transaction Documents on the public securities market in Taiwan or, where applicable, any other stock exchange or quotation system on which the then outstanding Shares of the Issuer are listed as soon as practicable after their issuance but in no event later than 45 days after the conversion date. 
5.4
Use of Proceeds. Issuer will use proceeds from the issuance of the Bonds for the purpose of enhancing engineering resources specified in the Tiano Program Participation Agreement between Intel Corporation and Issuer dated April 4, 2001, as amended and supplemented from time to time (“Tiano Program Participation Agreement”). 

5.5
Information Rights.  From the date thereof and for so long as any of the Bonds subscribed to by the Subscriber hereunder are still outstanding, the Issuer shall prepare and deliver to that Subscriber copies of all quarterly, interim and annual reports to shareholders and copies of any other registration statements, prospectuses, and other non-confidential reports or filings with respect to the Bonds within reasonable time  after such documents are filed with the SFC or appropriate securities exchange or regulatory authority.  
5.6
Accounting Records.  The Issuer shall maintain reasonably accurate, complete and up-to-date accounting and other financial records.
5.7
Sufficient Shares.  The Issuer shall ensure that the authorized Shares be sufficient for the conversion of the Bonds in accordance with the Corporate Bond Rules.  

5.8
Notice of Event of Default.
The Issuer shall, upon the occurrence of an Event of Default (defined in Section 9.1 below), immediately give each Subscriber a written notice of such Event of Default, describing with reasonable details the nature of the Event of Default.
6.
Delivery of Documents


Simultaneously with signing of this Agreement there shall be delivered to each Subscriber:

(a)
a legal opinion addressed to the Subscribers, dated the date hereof, of Venaccel Law Office, advisor to the Issuer, substantially in the form  attached as Exhibit C;

(b)
a copy, chopped and certified by the Issuer of the following documents, in each case, in the form attached as Exhibit D:



(i)
the Articles of Incorporation of the Issuer; 

(ii) the resolution(s) of the Board of Directors of the Issuer authorising the execution of this Agreement, the issue of the Bonds and performance of the transactions contemplated thereby; 

(iii) the resolution of the Shareholders authorizing the issue of the Bonds; and 

(iv) the Corporate Bond Rules. 

7.
Closing 

7.1
Deliverables at Closing.  On January 19, 2004 (hereinafter referred to as the “Closing Date”)  the Issuer will enter in the register of Bondholders maintained by the Issuer the name of each Subscriber and deliver to each Subscriber a copy of the register of Bondholders showing the Subscriber as the Bondholder of the Bonds in the aggregate principal amount set forth in Schedule opposite such Subscriber’s name.  Against such entry and delivery, the Subscriber shall pay to the Issuer by wire transfer to the Issuer’s bank account, the aggregate amount payable for the Bonds set forth in Schedule 1 opposite such Subscriber’s name.
7.2
Deliverable after Closing.  As soon as practicable, and in any event no later than two weeks after the Closing Date, the Issuer shall deliver to the Subscribers original, chopped, and authenticated Bond Certificates(s) registered in the name of each Subscriber for the aggregate principal amount of the Bonds purchased by the Subscriber, incorporating the terms of the Corporate Bond Rules. 

8.  
Conditions to Subscribers’ Obligations at the Closing. 

The obligation of the Subscribers to purchase the Bonds at the Closing Date pursuant to Clause 7.1 is subject to the fulfillment, to the satisfaction of the Subscribers on or prior to the Closing Date, of the following conditions:
8.1
Representations and Warranties; Pre-Closing Obligations.  The representations and warranties made by the Issuer in Clause 4.1 hereof shall be true and correct when made, and shall be true and correct as of the Closing Date with the same force and effect as if they had been made on and as of such date; and the Issuer shall have performed all obligations and conditions herein required to be performed or observed by it on or prior to the Closing Date.

8.2  
Approvals and Consents.  The Issuer shall have obtained any and all approvals, consents, and waivers (government or other) necessary or appropriate to the issuance of the Bonds,  the carrying out of the other relevant transactions contemplated by the parties under this Agreement, or the compliance by the Issuer with the terms and conditions of the Bonds as set forth in the Transaction Documents.

8.3
Appointment of Trustee for the Bonds.  The trustee appointed by the Issuer for the Bonds and the Trust Agreement to be entered into with such trustee shall be to the Subscribers’ satisfaction.  
8.4  
Deliveries.  The Issuer shall have tendered delivery of all of the items described in Clause 6.

8.5
 Proceedings and Documents.  All corporate and other proceedings in connection with the issuance of the Bonds,  the carrying out of the other transactions mutually contemplated by the parties under this Agreement, or the compliance by the Issuer with the terms and conditions of the Bonds as set forth in the Transaction Documents  shall be performed and/or provided in accordance with the Transaction Documents, and the Subscribers shall have received all such counterpart originals or certified or other copies of such documents as it may reasonably request and acceptable to the Issuer.  
8.6
No Actions or Proceedings.  No action or proceeding by or before any court, admimistrative body or governmental agency shall have been instituted or threatened which seeks to enjoin, restrain or prohibit, or might result in damages in respect of, any Transaction Document or the completion of the transactions contemplated by the Transaction Documents, and which would make it inadvisable to consummate such transactions.  No law or regulation shall be in effect and no court order shall have been entered in any action or proceeding instituted by any party which enjoins, restrains or prohibits any Transaction Document or the complete consummation of the transactions contemplated by the Transaction Documents. 

8.7
Fees.
The fee to be paid under Clause 10.1 shall be have been paid to Intel Pacific, Inc..
8-1 Conditions to Issuer’s Obligations at the Closing
The Issuer's obligation to sell and issue the Bonds at the Closing  is subject to the fulfillment to the Issuer's satisfaction on or prior to the Closing Date of the following conditions: 

 (a)
The representations and warranties made by the Subscribers herein shall be true and correct when made, and shall be true and correct on the Closing Date with the same force and effect as if they had been made on and as of the same date, and the Subscribers shall have performed all obligations and conditions herein required to be performed or observed by them on or prior to the Closing Date. 

9.
Events of Default; remedies

9.1
Event of Default.  The following events shall constitute an “Event of Default” under this Agreement: 

(a) The failure by the Issuer to pay any amounts due under the Bonds (including without limitation, the principal amount, interest or other fees or cost) or any of the other Transaction Documents when due;

(b) Any representation or warranty of Issuer in the Transaction Documents is incorrect in any respect;

(c) The Issuer shall enter into any composition with its creditors under the bankruptcy law or insolvency law, or initiate or become subject to any proceedings under any applicable bankruptcy or liquidation or reorganization; or the Issuer becomes subject to the appointment of an administrator, receiver or other similar official;

(d) The Issuer transfers all or substantially all of its business or assets unless otherwise agreed by the Bondholders; 

(e) Any merger or consolidation of the Issuer or any member of the Group with or into any other entity, or any other transaction or series of related transactions involving a Change of Control of the Issuer (i.e., the original shareholders of the Issuer or any member of the Group prior to the merger or transaction holds less than 50% of the surviving company after the merger or transactions); 

(f) The Issuer’s breach of the Corporate Bond Rules or any of the covenants set forth in the Corporate Bond Rules or the Transaction Documents or the Trust Agreement, or occurrence of any event which will have a substantial adverse impact on the interest of the Bondholders; 

(g) Any encumbrancer enforces against the whole or any material part of the assets or undertaking of the Issuer or an expropriation, execution or seizure is levied or enforced upon or sued out against the whole or any material part of the assets of the Issuer, which may adversely affect the Issuer's ability to meet its obligations under the Bonds; 

(h) The Issuer incurred operating losses as shown in the audited financial statements of the Issuer for each of the fiscal year ending December 31, 2004 and December 31, 2005 and in each case determined in accordance with consistently applied R.O.C. GAAP; 

(i) The Issuer’s net-cash as reflected in the Issuer’s audited financial statements for each fiscal half-year or fiscal year (as the case may be ) prior to the maturity of the Bonds and determined in accordance with consistently applied R.O.C. GAAP is less than NT$50,000,000.  For the purposes of this Agreement, “Net Cash” shall include cash, cash equivalents and other short-term investments after deduction of the aggregate amount of outstanding Bonds, debentures, notes and other Indebtedness and borrowings of the Issuer; 

(j) Change of the Issuer’s Chairman;
(k) A breach by the Issuer of the Tiano Program Participation Agreement;

(l) Any bonds or indebtedness other than the Bonds for money borrowed of the Issuer may likely not be paid when due and if such failure to make payment shall continue after the cure period, if any, originally applicable thereto or if any security for any such indebtedness becomes enforceable or if any guarantee in respect of such indebtedness for moneys borrowed given by the Issuer is not honoured when due and called upon; 

(m) The Issuer’s indebtedness for borrowed money is accelerated as a result of a default or breach of or under any agreement for such borrowed money, including but not limited to loan agreements, or material breach under any real property lease agreements and capital equipment lease agreements, by which the Issuer is bound or obligated; or

(n) The Issuer or any member of the Group stops payment generally, ceases or threatens to cease to carry on the whole or substantially the whole of its business or is unable to pay its debts as and when they fall due.  
9.2
Remedies.  Upon the occurrence of an Event of Default, any Subscriber may redeem the Bonds pursuant to the Corporate Bond Rules and pursue any other legal or equitable remedies that it has available to it under laws; provided, however, that with respect to the Event of Default under Section 9.1 (a), (f), (l), (m) and (n), the Issuer will have thirty (30) days to cure such breach after receipt of any Subscriber’s written notice. 

10.
Fees And Expenses

10.1 
Fee Reimbursement.  The Issuer will pay a flat fee of Eight Thousand United States dollars (US$8,000) to Intel Pacific, Inc. for its expenses (whether external or internal) arising out of or in connection with the transactions contemplated in this Agreement.  Such fee would be paid by the Issuer on the Closing Date.


10.2
Other Fees.  Save as provided  otherwise in this Agreement, each of the parties shall pay its own legal and other costs, charges and expenses (including taxation) incurred in connection with negotiating, preparing and implementing this Agreement and the transactions contemplated herein. 

11.
Survival of Representations and Obligations

The representations, warranties, agreements, undertakings and indemnities herein shall continue in full force and effect notwithstanding completion of the arrangements for the subscription and issue of the Bonds or any investigation made by or on behalf of the Subscribers, Intel Corporation or any director or indirect subsidiary of Intel Corporation, or the other Subscribers or any controlling person of any of the foregoing or any of their respective representatives, directors, officers, agents or employees or any of them.
12.
Notices 

12.1
All communications hereunder shall be in writing and shall be delivered at or sent 


if to the Subscribers, as listed in Schedule 1:  

if to the Issuer, to:

            Insyde Software Corporation

           Attention: Jeremy Wang 

Address: 4F, No. 137, Sec. 2, Chien Kuo N. Rd., Taipei, Taiwan, R.O.C.

           Fax No.: 886-2-2506 3001

A party may change or supplement the addresses given above, or designate additional addresses, for purposes of this Section by giving the other Parties written notice of the new address in the manner set forth above.

12.2
Any communication so sent by letter shall take effect at the time of actual delivery, and any communication so sent by facsimile transmission shall take effect upon acknowledgement of receipt by the recipient.  Any communication to be delivered to any party under this Agreement which is to be sent by facsimile transmission will be written legal evidence.  

13.
Publicity 

13.1
The Issuer undertakes that except in response to inquiries from third parties regarding the transactions contemplated in this Agreement, in which case it may disclose such information as has previously been publicly disclosed in conformity with the terms of Clause 13 of this Agreement, it will not disclose any non-public information whatsoever about the contents of this Agreement to any third party or make any announcement whatsoever about the existence of this Agreement or its contents without the express written consent of the Subscribers, the giving or non-giving of which shall be in the Subscribers’ sole discretion provided that (i) the Subscribers will not unreasonably withhold or delay its consent to any filing in Taiwan in relation to the qualifying debt securities status of the Bonds; and (ii) the restrictions in this Clause 13.1 will not apply to the extent the Issuer is required to make disclosure by law or by any securities exchange or any supervisory or regulatory body to whose rules the parties are subject.  The following provisions of this Clause 13, and references to “either party”, relate solely to the Issuer on the one side and the Subscribers collectively on the other.


13.2
The parties acknowledge that each Subscriber’s subscription of the Bonds, the amount of Bonds purchased by each Subscriber, the aggregate subscription price for such Bonds and the terms and conditions of the Transaction Documents (excluding the Corporate Bond Rules and the Trust Agreement), including its existence, shall be considered confidential information and shall not be disclosed by either party to any third party (except as may be required by law or by any securities exchange or any supervisory or regulatory body to whose rules the parties are subject) except in accordance with the provisions set forth below. 
13.3
Subject to Clause 13.2, no announcement regarding this Agreement or any Subscriber’s subscription to the Bonds in a press release, conference, advertisement, announcement, professional or trade publication, mass marketing materials or otherwise to the general public may be made by either party without the other party’s prior written consent.  The party seeking to make such announcement shall provide the other party written notice of the contents of the intended announcement at least (2) two Business Days in advance of the proposed release of the intended announcement for the other party’s approval save that where such announcement is required by law or by any securities exchange or any supervisory or regulatory body to whose rules any party is subject, written notice of the contents of the announcement shall be given as soon as reasonably practicable prior to such release. 
13.4
Notwithstanding the foregoing either party may disclose any of the terms and conditions of this Agreement to its current or bona fide prospective investors (including, without limitation, in the case of the Subscriber, any potential transferees of any Bonds), employees, investment bankers, lenders, accountants, attorneys, and other advisers in each case only where such persons or entities are under appropriate nondisclosure obligations.

13.5
In the event that the Issuer is requested or becomes legally compelled (including without limitation, pursuant to securities laws and regulations or the rules of any recognised stock exchange) to disclose the existence of this Agreement, the Issuer shall provide the Subscribers with prompt written notice of that fact before such disclosure. In such event, the Issuer shall furnish for disclosure only that portion of the information which is legally required (including without limitation, pursuant to securities laws and regulations or the rules of any recognised stock exchange). The Issuer agrees to provide the proposed text of any initial filing or disclosure to be made after the date hereof to the Subscribers for their review and approval as soon as practicable prior to such filing or disclosure’s release.  The Issuer agrees that after the date hereof, it will provide the Subscribers with drafts of any documents, press releases or other filings in which the Issuer is required to disclose this Agreement or any other confidential information subject to the terms of this Agreement as soon as practicable prior to the filing or disclosure thereof, and that it will use all reasonable endeavours to make any changes to such materials as may be reasonably requested by the Subscribers. For any intended filing or disclosure with the GSM, the Issuer agrees to seek such confidential treatment as is available in the normal course before such stock exchange as the Subscribers may reasonably request. The Issuer will not file this Agreement with any governmental authority or any regulatory body, or disclose the identity of the Subscribers or any other terms and conditions of this Agreement in any filing except as required by law, securities regulations or the rules of any recognised stock exchange. 

13.6
Save as may otherwise be provided herein, the disclosure and exchange of confidential information between the Issuer and Intel Pacific, Inc. shall be governed solely by the terms of the Confidentiality Agreement dated January 16, 2002 executed between the Issuer and Intel Corporation.   In the event of any conflict between this Agreement and the Confidentiality Agreement, this Agreement shall prevail. 
13.7
Issuer or any of its Subsidiaries shall not, without the express prior written consent of Intel Pacific, Inc., and whether or not it is then a Shareholder or Bondholder, use, publish or reproduce the name "Intel" or any similar name, trademark and/or logo in any advertising, marketing or promotional purposes or communications to the general public in any format. 

14.
Time


Time shall be of the essence in this Agreement. 

15.
Governing Law and Jurisdiction

The Transaction Documents (excluding the Confidentiality Agreement) shall be governed by and construed in accordance with the laws of the Republic of China (Taiwan), without regard to its conflict of law rules.  The parties hereby agree that any suit to enforce any provision of the Transaction Documents (excluding the Confidentiality Agreement) arising out of or based upon the Transaction Documents (excluding the Confidentiality Agreement) hereto shall be brought in the Taipei District Court, or its appellate court (if appealed) in Taipei, Taiwan. Each party hereby agrees that such courts shall have exclusive jurisdiction and venue with respect to such party, and each party hereby submits to the exclusive jurisdiction and venue of such courts. 
16.
HEDGING 
Subject to the terms of the Transaction Documents, (i) each Subscriber and any of its Affiliates may enter into transactions (including without limitation the purchase and sale or sale and purchase of swaps, options, puts, calls, cashless collars, forward contracts, prepaid forward contracts, futures contracts, shorts, ‘synthetics’ contracts or arrangements, lending or borrowing of Shares and similar (derivative) transactions and instruments whether or not such transactions settle in cash or physically with the Shares) that are entered into for bona fide hedging purposes (collectively, "Hedging Transactions") with respect to Shares which shall include securities convertible from, exercisable or exchangeable therefrom, and (ii) each Subscriber may, at its sole discretion, pledge Shares (the "Pledged Shares") to third parties (each, a "Secured Party") and register the Pledged Shares in the name of such Secured Party, or its custodian or nominee, in order to perfect such pledge, and (iii) each Secured Party may use the Pledged Shares in various hedging, sale or other transactions and that Pledged Shares would be subject to foreclosure and sale by such Secured Party if the Subscriber’s obligations under the derivative transactions between the Subscriber and such Secured Party were accelerated.

17.
Miscellaneous

17.1
This Agreement may be executed in any number of counterparts, each of which shall be deemed an original.

17.2
Each of the parties undertake to execute and perform (and procure that there are executed and performed) such further documents and acts as may reasonably be required to give effect to the provisions of this Agreement.

17.3
This Agreement contains the entire agreement and understanding of the parties and supersedes all prior agreements, understandings or arrangements (both oral and written) relating to the subject matter of this Agreement.

17.4
Any variation to this Agreement shall be binding only if recorded in a document signed by the parties hereto.

17.5
None of the parties may assign or transfer any of their rights or obligations under this Agreement, save that each Subscriber may assign the benefit (in whole or in part) of this Agreement to any acquirer from it of the Bonds (or any of them). 
17.6
Any reference to a “party” or to the “parties” in this Agreement shall, unless the context otherwise requires, be deemed to be references to the Issuer and the Subscribers only.
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